K TGHENS PRDUCTI ONS, | NC
| BLA 99-238 Deci ded June 23, 2000

Appeal froma decision of the Rdgecrest, Galifornia, FHeld Gfice,
Bureau of Land Managenent, increasing the annual rental for conmuni cation
site right-of-way from$5,807. 77 to $37,000. CACA 6482.

Vacat ed and renanded for reappraisal, petition for stay denied as
noot .

1. Administrative Procedure: Administrative Record--
Appr ai sal s--Communi cation Stes--R ghts-of - Vdy:
Appr ai sal s--R ght s-of -\Wy: Federal Land Policy and
Managenent Act of 1976

A BLMdeci sion increasing rental rate above the
schedul e rent because the apprai sed rent exceeds
the schedul e rent by nore than a factor of five

w il be vacated and the case renmanded for

reapprai sal where the appraisal fails to establish
sufficient famliarity wth the conmuni cation site
bei ng apprai sed and the communi cation uses t hereon.

2. Administrative Procedure: Administrative Record--
Appr ai sal s--Communi cation Stes--R ghts-of - Vdy:
Appr ai sal s--R ght s-of -\Wy: Federal Land Policy and
Managenent Act of 1976

Wiere an apprai sal determined fair narket rental
val ue based on anal ysis of Los Angel es Basin Data
and conpar abl e t el econmuni cation site | eases but
did not disclose any of the particul ars of such
data, thereby precluding i ndependent verification
of the lease data, effective challenge as to the
accuracy of the data and apprai sal, and neani ngf ul
review by the Board, a BLMdeci si on i ncreasi ng
rental based on an appraisal is properly vacated
and renanded for reappraisal .
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3. Administrative Procedure: Administrative Record--
Appr ai sal s--Communi cation Stes--R ghts-of - Vdy:
Appr ai sal s--R ght s-of -\Wy: Federal Land Policy and
Managenent Act of 1976

It is incunbent upon BLMto ensure that its
decision is supported by a rational basis, and that
such basis is stated in the witten decision and i s
denonstrated in the admnistrative record
acconpanyi ng the decision. The recipient of the
decision is entitled to a reasoned and fact ual

expl anation providing a basis for understandi ng and
accepting the decision or, alternatively, for
appeal i ng and disputing it before the Board.

APPEARANCES Edward K Tipler, P.E, President, Ktchen Productions, Inc.
for appel | ant.

(PN ON BY ADM N STRATI VE JUDGE PR CE

Kitchens Productions, Inc., 1/ the grantee of communications site
right-of-way CACA 6482, has appeal ed froma March 1, 1999, decision of the
R dgecrest (CGalifornia) FHeld Ofice, Bureau of Land Managenent (BLN,
increasing annual rental for the site from$5,807.77 to $37,000. The site
is located on H Paso Peak in the R dgecrest Resource Area, in Kern Gounty,
Galifornia. As described in appellant's right-of-way application, the H
Paso Peak site is mxed mcrowave, nobile, and broadcast uses. Pursuant to
the provisions of 43 CF. R ' 2803.1-3(d)(7), the annual rent for 1999 2/
was I ncreased al nost eight and a hal f tines because the apprai sed rent of
$37,000 exceeds the schedul e rent of $4,362.54 by nmore than a factor of
five. (Decision at 1.) Appellant al so seeks a stay of the deci sion.
Because we reach the nerits and have determned to vacate and renmand t he
decision for further action, the requested stay is denied as noot.

1/ The case file shows that Edward K Tipler and Janes L. R eger, doing
busi ness as Kitchen Productions, Inc., applied for right-of-way CACA 6482
on Nov. 26, 1982, for the purpose of |ocating several business and
broadcast FMradi o stations "wthin existing facilities of Kitchen
Productions at proposed [H Paso Peak] site * * *." (R ght-of -y
Application at 2.) Tipler and Reger are also the principals in Tortoi se
Gonmuni cations, which is the grantee of communi cations site right-of -way
CACA 8665, dated Sept. 17, 1984, pursuant to whi ch Tortoi se provi des nobile
| and communi cations services fromthe Kitchen Productions facilities at B
Paso Peak.

2/ The appraisal was conpleted late in 1997 and was not used for the 1998
rental. (Decision at 1.)
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According to infornati on supplied by appel | ant on Novenber 20, 1998,
for 1999 rental cal culations, Kitchen Productions has five tenants (three
pagi ng users and two speci alized nobile radi o service repeaters); five
private specialized nobile radio (PSMR users; one FMbroadcast station
(K24 Q; five county and | ocal governnent users (internal conmunications
only); two FMtranslators for non-profit organi zations; and appel | ant and
Tortoise are identified as the facility manager and as pagi ng, nobile
tel ephone, and repeater users. n January 22, 2000, appel | ant inforned BLM
that it had | ost three FMbroadcast stations (M ctor Broadcasting, KLOA
and KRAJ), that it had no cellular uses inits facility, and that it has
one |icensed commercialized specialized nobile radio (CSVR repeater wth
i nt er connect .

At issue inthis appeal is the appraisal dated Decenber 20, 1997,
prepared by David J. Yerke, 3/ (appraisal) for BLMs Gilifornia Sate
Gfice. By nenorandumdated February 20, 1998, the Sate Gfice Appraisal
Saff reviewed and approved the apprai sal, concurring in the concl usion
that the apprai sed rent exceeded the schedul e rent by five tines or a
factor of five. See 43 CF R ' 2803.1-3(d)(7)(iv). As set forthin the
appraisal, the fair market rental value "Total Rent" was conposed of two
itens, a "Base Rent" of $15,000 and "Tenant Rent" of $24, 000, cal cul ated at
$1,000 for each co-1ocated tenant.

To determne fair narket rental value of the H Paso Peak
conmuni cation sites Yerke examned two data bases. nhe data base reflects
an anal ysis of leases in the Los Angel es Basin (LAB) area, while the other
reflects the "nost conparabl e | eases” sel ected fromanong 280 nount ai nt op
communi cations site leases. (Appraisal at 34.) It appears that the LAB
data anal ysis is excerpted froma docunent or collection of docunents
called "Summaries of Lease Infornation Submtted to Equitabl e Fee
Gmmttee" (Summaries), which pertain to 324 communi cation site | eases in
the LAB "vicinity," 219 of which are for cellular sites. The Summaries
apparently were utilized by BLMin devel oping its current rent schedul e.
(Apprai sal at 34-35.)

After elimnating certain | eases because of age or unusual terns, and
after excluding extrenes in rent, the apprai ser concl uded t hat

the typical or average rent paid inthe LABvicinity for all
non- br oadcast uses other than cellular (cell sites and
enhancers) is about $9,400 per year. ell sites and enhancers
(sites not prinmarily used for original transmssion) appear to
be about 10%hi gher or about $10,400 per year. Wether or not
the 10%difference is of significance is debatabl e.

(Appraisal at 35; see also Table IVat 36.) Neither the Sunmari es nor the
data extracted fromthemare contained in the record before the Board,

3/ Yerke is a nenber of the Appraisal Institute and clearly is a qualified
appr ai ser.
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because the apprai ser asserts, and BLMaccepted, that such information is
confidential. (Appraisal at 6.)

Yerke al so consul ted an i ndependent Federal |and-use and
t el ecommuni cation expert, Carl Cory, who provided his opinions and
observations, which Yerke summari zed at length. (Appraisal at 32-34.)
Second, he interviewed the real estate nanagers of Airtouch Cellular, a
very large provider of wrel ess communications services, and Antenna
Systens (Anmerican Tower), a conpany whi ch only | eases sites to
t el ecommuni cation conpani es in Galifornia and provi des no comuni cati ons
services, to obtain their views regarding what constitutes a fair narket
rental for nountai ntop communi cations sites. (Appraisal at 37.)

To devel op the data on conparabl e sites, Yerke | ooked at |ease data
obtai ned fromthe entire state, identifying 280 | eases to anal yze, of which
35 leases in 24 |locations were "anal yzed in-depth.” The 35 | eases
enconpass a variety of tel ecommuni cation uses, including sone of those
occurring at appellant's facilities, but not broadcast radio or television
| eases, al though appel | ant has one FMbroadcast station. (Appraisal at
35.) Inaddition, there was no reference to FMtranslators in the
apprai sal and no indication of whether a use is | ow or high-power.

I nstead, the appraisal identifies only "PMRY OMRS and FM broadcast” as the
two types of communi cation uses on H Paso Peak to be anal yzed. (Apprai sal
at 40.)

The site was examned in light of five of the "nost pertinent" |eases
wth respect to FMTV Gl [ ul ar uses and OMRS PMRS uses on the fol | ow ng
poi nts of conparison: Location, Owership Satus, Lease Terns, Wilities,
Access, Popul ation Served, and Traffic/ Gorridor VWD (vehicles per day).
(Apprai sal at 41-43, Tables M and M1.) 1In fact, the appraisal
scrutinized | ocation anong the conparabl es, but did not indicate how those
| ocations conpared to appellant's location, and did not explainits failure
to do so. This examnation resulted in two Market Data Gonpari son Matrices
(Tables M1 and I X Appraisal at 42-43), and the fol | ow ng concl usi ons
wth respect to fair narket rental:

Qur tel econmuni cations expert's anal ysis of cellular, ncrowave
and special nobile radi o service | eases concl uded that rental
rates shoul d be approxi nately $9, 000 per year for any site in
the LAB. A tel econmuni cations industry survey of two naj or
conpani es concl uded that a range of $12,000 to $24, 000 per year
for cellular, mcrowave and PCS appears to be reasonabl e.

Anal ysis of 35 | eases generated through the appraiser's
research concluded with the indication that rental rates

average $13,890 for cellular uses; $5,969 for mcrowave sites;
$6,500 for PCS uses and $19, 474 for OVRY PMRS si tes.
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The anal ysi s whi ch preceded this section [the conpari son
of the five nost conparabl e | eases for each type of use at 40-
43 of the Appraisal] produced a rental rate range from $3, 000-
$7,500 for mcrowave uses; $12, 000-$20, 000 i nvol vi ng
FMTV cel lular sites; and $8,000 to $29,000 for OVRY PMRS uses.

After considering each category and individual narket
data but placing nore wei ght on the anal ysi s whi ch sel ected the
nost conparabl e | eases the followng annual rental rates are
concl uded for the subject property.

! OVRY PVRS $10, 000
! FMTV Cel | ul ar $15, 000

(Apprai sal at 43.)

Before turning to appel lant's contentions on appeal, we nust note
several key assunptions underlying the apprai sal. The apprai sal assunes
that the H Paso Peak site is "simlar to the private sector and no speci al
rates are given to tel ecoomuni cation users; all users pay the rental
dictated by the narket." (Appraisal at ii.) Information and opi ni ons
obtai ned fromothers, including BLM are deened "true and correct,"” but the
possibility that "[s]ubsequent changes in information provided coul d af f ect
the rental rate conclusions” is acknow edged. (Appraisal at 1, 2.) It is
further assuned that the site could be | eased at "prevailing narket rents”
(Appraisal at 2), and it is further assuned that there are three i nproved
t el ecommuni cation sites on H Paso Peak.

A though no site plan was provi ded and Yerke states that "[n]o
information is available on the remaining sites,” appellant is said to
occupy a 90,000 square foot pad area. (Appraisal at 4.) Ve note al so that
Yerke certified that he had "nade a personal inspection of the property,"
and that this consisted of an aerial inspection. (Appraisal at 3, 5.)
Lastly, he asserted that "[a] reasonabl e effort ha[d] been nade to confirm
the details of each itemof narket data wth principals or other
know edgeabl e parties to the transaction. However, due to the proprietary
nature of the infornation, data sources nust renain confidential."
(Appraisal at 6.)

Inits statenent of reasons for appeal (SR, appel |l ant chal | enges
the apprai sal on the ground that it proceeds upon wong assunptions instead
of facts to support the fair market rental val ue deternination.
Soecifically, appellant asserts that the appraiser was unfamliar wth the
conmuni cation site itself and comuni cations uses thereon, that he did not
properly assess the | ocal econony and communi cations narket, and that the
types of uses on H Paso Peak are misclassified, resulting in significant
flaws in the appraisal. Second, appel | ant chal | enges t he net hodol ogy
enpl oyed by the appraiser in determning fair narket rental val ue,
particul arly the selection of the conparable sites and the | ack of
information in the record as to the specific locations and parties invol ved
inthe private | ease transactions the apprai ser anal yzed and conpar ed.
Third, appel | ant
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argues that the appraised rent wll inflict undue hardship onit and onits
custoners. Nb response to appellant's SORwas filed by BLM W wll treat
appel lant's challenges in seriatim

Asserting that the apprai ser had no personal know edge of the
communi cations site atop H Paso Peak, appel | ant argues that the aerial
i nspection was i nadequate. As evidence of the i nadequacy of the
i nspection, appellant disputes the apprai ser's assertion that it occupies a
90, 000 square foot pad area, contending that its building pad occupi es a
15- by 20-foot area, that its tower pad occupi es a 10- by 20-foot fenced
conpound, its standby generators occupy a 10- by 20-foot area, of which a
5- by 10-foot area portion is a fenced concrete pad. Further describi ng
its facilities, appellant states

we have two 30-foot tall poles in another unfenced | ocation to
the South of the main facility for two receive-only antennas.
Any additional areas are only for the purpose of defining

m crowave antenna paths so that additional facilities woul d not
be built such that they woul d obstruct our signal paths. These
areas can be reassigned by the BLMat their discretion for non-
interfering uses.

(SR at 4.)

daimng that site naps exist and that another grantee on H Paso
Peak, Poulin Gorporation, submtted several in connection wth Poulin's
activities, appellant questions the statenent that there are three separate
t el ecormuni cation sites on H Paso Peak, contending that there is a fourth
site, and that it is occupied by Kern Gounty's communi cati on bui | di ng.
Appel | ant argues that the existence of this site shoul d have been i ncl uded,
even though Kern Gounty does not rent space in the cormercial narket, and
that a fifth large coomercial facility has been constructed since the
apprai sal was prepared. Appellant contrasts the renoteness of the
R dgecrest community and its declining econony, which is heavily dependent
on the presence of the Federal Governnent in the area, wth the nearby
naval tel ecommuni cation facilities on Laurel Muntain and the public
utilities and Federal Aviation Authority facilities on Governnent Peak in
an effort to denonstrate that the appraisal "sinply failed to properly
state the existing | ocal communi cations narket and the abundance of
avai l abl e buil ding and tower space at H Paso Peak that wll |ikely never
be utilized in this econony.” (SRat 3-4.)

Appel lant finds further error in the appraisal's classification of
conmuni cati on uses:

Particularly, one line itemin the bill is $15,000 rent for an
FMTransl ator station that we provide as a donated servi ce.

The translator, a | ow power 1-Vétt "booster" station brings
reception of a Non-Comrmercial FMstation to the community, on
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whi ch [appel lant is] prohibited by FOC [ Federal Gormuni cati ons
Gonma ssi on] Regul ation fromnaki ng any i ncone.

(Say Request at 1.) Appellant argues that its one watt FMtransl at or
shoul d not be classified as an FMbroadcast er, because transl ator |icenses
are granted pursuant to "a different part of the FOC Riul es,” and Kitchen
Producti ons hol ds no hi gh-power broadcast |icenses. Appellant specifically
contends that its translator is not capable of originating |ocal

broadcasts, and that it is utilized to "frequency-shift a distant station
and anplify the signal to a naxi numof Cnhe-Vdtt output signal as a booster
for that signal into the renote comunity.” (SRat 1.)

Snmlarly, appellant argues that sone uses had been incorrectly
reported to BLMas tenants when, in fact, they are custoners:

A TENANT is an entity that has their own equi pnent in [a]
facility, obtains their own nai ntenance on their equi pnent, has
a contract wth [the facility ower] for that space, and their
own access (keys and alarmcodes) to that facility. Several of
the entities that we had been reporting as tenants are not
under any kind of contract, but are billed nonthly for
SR (ES, which we provide as a turnkey operation. V¢ own the
repeat er/transmssi on equi pnent including all feedlines,
antennas and filters/dupl exers, and ancillary equi prent, and
provide a conpl ete package of service that includes nai ntenance
or replacenent of equipnent at the H Paso Peaks facility so
that the custoner only has to pay a nonthly fee for that
conpl et e package.

(SSRat 7.) According to appellant, the entities previously reported as
tenants, which are properly reported as custoners, are Serra Sands School
Dstrict, Ganite Gnstruction, Mjave School Dstrict, Wstern

Ext er ni nat or, Medi acomCabl e Tel evi si on, and Desert Area Resources and
Training. (SXRat 8.)

Appel l ant states that the repeaters and nobil e phone used by Tortoi se
Gonmuni cat i ons consi st of four systens that are |icensed as community
repeaters. It characterizes the Tortoi se Mbil phone as

just a regular community repeater but wth the added FOC

aut hori zation for interconnection (to the tel ephone systen).
Many repeater systemoperators get the additional authorization
for interconnect for their conmunity repeaters, but often do
not install the phone-patch equi pnent unl ess a custoner is
wlling to pay for that additional service on the otherw se
di spatch service repeater. * * * Generally, two way radio
conpani es do not report systens such as this as nobil e

tel ephone as the FQC license is prinarily for dispatch
operations, wth the interconnecti on as an ADD Tl ONAL

aut hori zed use for the system
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Qur conmmunity repeater wth interconnect systemis NOI a
Radio GCormon Carrier (ROO facility, but is licensed in the
Busi ness Radi 0 Service, Part 90.

(SR at 8.)

Appel | ant argues, noreover, that there are two entities which are
exenpt frompaying rent to BLMbecause their systens are for internal radio
di spat ch communi cation only and they do not offer their systenfs) for use
by other conpanies or persons. These entities are Federal Express North
Arerica and | MC Chemical Gonpany. (SRat 9.) Appellant urges that the
dty of Rdgecrest, including the dty of Rdgecrest Transit, and the Inyo
Qounty Sheriff should be exenpt fromthe paynent of rent, because Kitchen
Productions has "kept their rental rates down because [it] ha[s] not had to
pay any rent to the BLMfor these tenants.” (SRat 9.)

Appel l ant has submitted infornati on regarding the rents actual |y paid
by its tenants and custoners in 1999, 4/ which on its face shows that the
proj ected 1999 gross incone of Kitchen Productions would be | ess than the
apprai sed annual rent. In addition, as part of its show ng of hardship,
appel lant's SR includes a discussion of its operating, naintenance, and
anortization costs. (SORat 10-11.) V¢ note, however, that appel | ant
provi ded no evi dence to support these allegations.

Kitchen Productions' final points are that the appraisal's popul ation
estimate of 28,700 for Rdgecrest is in error, and that the correct
popul ation is 22,000, placing the area in the snal | est popul ati on category
(under 25,000) of the schedule rent. (SRat 1-2, 4, 11.) dting "the
| anguage of the 1995 final rule anending 43 CF. R 2800, et al," appel | ant
argues that popul ation density and | and value are directly related, and
that rent for tel ecommunication sites are to correspond to the size of the
popul ations they serve. (SCRat 1-2.) Lastly, under the caption H ghways,
appel l ant describes the area covered by its repeaters and the obstacles to
good reliabl e reception and transmission, arguing that "[t]he assertion
that H Paso Peak provides an excell ent coverage of the area is not really
true, if you count only coomercially viable areas.” (SR at 12-13.) By
this argunment, appel lant obviously intends to further chall enge the basis
and adequacy of the | ease conparisons utilized in the appraisal.

[1] Ve begin our discussion wth the basic tenet that, to sustain a
BLM deci sion setting rent based on an apprai sal, the apprai sal nust
denonstrate that the apprai ser has personal know edge of, and is famliar
W t h,

4/  Appel | ant, which appears pro se, asserts that the infornation is
confidential, but did not conply wth the provisions of 43 CF. R ' 4.31.

It is not necessary to reveal appellant's custoner account infornation in
this opinion, but appellant is strongly advised to acquaint itself wth the
requi renents of the regulation and the potential consequences of having
failed to conply wthit.
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the site being appraised. Wiile we do not hold that an aerial inspection
can never be an adequate neans of examining a property, in this case we
have little difficulty in finding that it was not. 5 Qn appeal, appel | ant
has al | eged a nunier of fundanental facts regarding the nature and extent
of its operations, including the proper classification of its facility
users, which, if true, woul d have a direct bearing upon the appraisal,
specifically on the sel ection and anal ysis of conparabl es and per - user
rental cal cul ations.

V¢ have no doubt that the apprai ser reviewed the state-w de | ease
information and data to which he referred in the appraisal, or that it
reveal ed i nportant facts about tel econmunication site leasing activity in
Gilifornia. 6/ Qur problemis that, on one hand, the apprai sal nethodol ogy
assunes that all information provided fromother sources is current and
correct, and does not, on the other hand, nandate a personal inspection of
the site being appraised. Ve fully understand and appreciate that an
apprai ser does not, by virtue of agreeing to apprai se a property, undertake
to verify the accuracy of any and all infornation affecting fair narket
rental val ue anal yses prepared or provided by third persons. To
acknow edge as nuch is not, however, to agree that an apprai ser need not
verify the other half of the fair nmarket rental val ue equation -- that is,
the actual conditions and facts of the property bei ng apprai sed.

Appel lant' s al | egations suggest facts and circunstances which, if true,
necessarily influence the analysis of the nmarket and thus the fair narket
rental calculation. Thus, the failure to conduct an on-the-ground
inspection, in our view constitutes a serious defect.

[2] The next significant problemis the asserted confidentiality of
the particulars of the | eases sel ected as conparabl e to appellant's site.
This Board has previously addressed and rejected the claimthat site-
specific information reviewed by an apprai ser to establish the fair narket
rental of a communi cation site right-of-way is confidential. Thus, in
Muntain States Tel ephone & Tel egraph Go., 107 1BLA 82, 89 (1989), we
vacated and renanded BLM's Master Appraisal, stating:

V¢ agree wth Appell ant, however, that the Master
Appraisal is fatally flaned by the fact that it fails to
disclose the location of private | ease transactions and the
parties thereto, such that Appellant coul d verify the data
obtained. BLMstates in the Master Appraisal at page 8. "A
summary of |ease data is included for each type or group

5/ If there was any good practical or professional reason for not
conducting an on-the-ground inspection of the H Paso site, it was not
stated in the appraisal and did not appear fromthe record before the
Boar d.

6/ W found nothing in the appraisal or the record before us that shows or
expl ains the "reasonabl e effort” Yerke actually nade to confirmthe details
of each |ease. (Appraisal at 6.)
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of narket rentals. Mps are not included to protect the
confidential nature of narket data. Lessor and | essee nanes
have al so been withheld to protect confidential infornation
obtained.” BLMprovides no legal basis for its determnation
towthhold the infornation it has described as "confidential,"
nor are we famliar wth any. Therefore, we nust concl ude that
failure to disclose the location of the | ands covered by the
private | eases and the identity of the parties to those | ease
transactions relied upon by BLMin the Master Apprai sal

precl udes i ndependent verification of that | ease data and, thus
prevents any effective challenge to the accuracy of the data on
appeal , as well as any neani ngful reviewby the Board. .

Sout hern Lhi on Exploration G., 51 IBLA 89, 92 (1980) (deci sion
rejecting conpetitive ol and gas | ease hi gh bi d nust be
supported by record show ng the factual basis for the decision
sufficient to provide the bidder wth the infornation necessary
to understand and accept the rejection or, alternatively,

appeal and di spute the determination, and the information nust
be part of the public record and adequate such that the Board
is able tojudge its correctness on appeal .) Thus, the Board
has no way of determning whether $1,500 represents the fair
narket rental val ue of the right-of-way in question.

107 IBLA at 89; see also HE Hiunnew || onstruction ., 137 IBLA 101, 109
(1996) (appraisal in trespass case followng sane rule). As was the case
in Muntain Sates Tel ephone & Tel egraph (., supra, we find BLMs
assertion of confidentiality to be unsupported and therefore reject it.

[3] It is incunbent upon BLMto ensure that its decisionis
supported by a rational basis, and that such basis is stated in the witten
decision and is denonstrated in the admnistrative record acconpanyi ng the
decision. The recipient of the decisionis entitled to a reasoned and
factual explanation providing a basis for understandi ng and accepting the
decision or, alternatively, for appealing and disputing it before the
Board. The Navajo Nation, 150 I BLA 83, 88 (1999); The Rttsburg & M dway
al Mning @. v. 3V 140 I BLA 105, 109 (1997); US QI and Refining
., 137 IBLA 223, 232 (1996); The K amath Tri bes 136 IBLA 17, 20 (1996);
Larry Brown & Associ ates, 133 | BLA 202, 205 (1995) Eddl enran Gonmuni ty
Property Trust, 106 IBLA 376, 377 (1989) Lacking the i nfornation
necessary to conduct an obj ecti ve, independent review of the basis for the
decision, an admnistrative decision is properly set aside and renanded.
US Al and Refining G., supra at 232; Larry Brown & Associ ates, supra at
205; Eddl enan Gommunity Property Trust, supra at 377.

The apprai sal rai ses other questions that we cannot confidently
answer fromthe record before us. For exanple, it somewhat inconsistently
states that the types of communi cation uses in appellant's facility are
PMRS, OMRS, and FMbroadcast (Appraisal at 5), and that "the prinary uses
on the subject property are confined to microwave and FM broadcast uses
(Appraisal at 40)." Yet the fair market rental val ue of $15,000 is
assigned to "FMTV Gel lular.” (Appraisal at 43.) Inits Inventory of
Uses, appellant stated that it has no cellul ar services or equipnent in
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its facilities, an allegation not addressed in the appraisal at all. Mre
to the point, the appraisal does a thorough job of explaining the different
communi cation uses in the current narket, including the technical

di fferences between FMBroadcast and broadcast translators, but it does not
comment upon the presence or absence of translators in appellant's
facility, and it does not state whether FM television, and cellul ar uses
are always treated and priced the sane in the narket, or whether there are
any other facts that affect val ue, such as whether it is high- or | ow power
use, or appellant's argunent that use of the translator station is donated
and that donation is required by FOC rul es.

Anot her exanpl e is provided by the Fair Market Anal ysis section of
the apprai sal, which relies upon and i ncl udes a di scourse on the
t el ecoomuni cation site narket by Gory. In particular, Gory states that

there is less and |l ess distinction anong the needs of the
various services regarding sites. As mght be expected, it
woul d be reasonabl e to put PCSin the sane category as cel |l ul ar
uses. It is even likely that, except for hi gh-power broadcast
stations and no-profit or lowprofit users (anateurs,
governnent, Red ross, Joe's H unbing), the differencels]
between different uses are not real but nore as a result of an
unor gani zed narket where nmany tines the criteria needed to
define a Fair Market Rent (FMR transaction are mssing or
distorted. "Popul ation served' has only |imted useful ness as
an indicator of rental rates. Rents are probably higher in

| arger popul ation areas because of the overall higher |and

val ues and | arger, overal|l business potential. For nany
conmuni cation services "popul ati on served" is a neani ngl ess
neasur e.

* * * * * * *

Anot her factor affecting the value or rental rate to a buyer is
the practice of the real estate departnent of a | arge conpany
appl ying an "unwitten" standard estinate of what is an
acceptabl e rental rate to managenent. If it is understood that
arate of $1,000 per nonth ($12, 000 annual ly) is nornally
acceptabl e and is not usual |y questioned by nanagenent, real
estate agents are nore likely to offer that anount and not
waste tine haggling or | ooking el sewhere for a cheaper parcel.

Value to the facility owner (grantee or | essee of the parcel)
isusually not aresult of popul ation served, ease of access,
parcel size, elevation or sone of the other popul ar neasures
that have been suggested. S nce the industry is changing to
cel lular and networki ng technol ogy, coverage of a large area
froma single siteis less valuable than in the past and, in
fact, may be a hindrance. Wile rmany | arge conpani es are
installing their own mcrowave networks to avoi d payi ng public
tel ephone rates, snaller conpanies wth vehicle fleets are
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abl e to use cellular tel ephones for their

di spat ch/ cormuni cati ons needs and no | onger need their own
private radio system |If a site serves as an interconnecting
node in a network system the ability for that site to
p[er]formthat function is what gives it val ue to the conpany,
not the "popul ati on served.” Popul ation served can be a rental
or value indicator only where "serving the popul ation” is
actually the function of the site.

(Appraisal at 33-34, citing Qory.)

Yer ke obviously included Gory's commentary because he regards Qory's
opinion as authoritative. As the | anguage quoted above shows, however, it
appears that Qory eschews virtually all of the variables that Yerke
anal yzed as reliable indicators of fair nmarket rental val ue. Mreover,
according to Gory, the nost inportant indicator of value -- whether and to
what extent appellant's site serves as an interconnecting node in a
net wor ki ng system (Appraisal at 34) -- turns upon sone of the very facts
that the appraisal did not address. |In particular, appellant contends that
Tortoi se Mbbi | ephone is a coomunity repeater authorized for interconnection
by the FOC but avers that no such interconnection has been acti vat ed.
(SSRat 8.) Ve are unable to ascertain fromthe apprai sal which of the
principles or considerations described by Gory actual |y shoul d apply or
were applied to appellant's situation. This uncertainty is nagnified by
Yerke' s acknow edgnent that there is a "broad range" of rents in all the
categories of uses inthe "LABvicinity." 7/ (Appraisa at 35.)

In addition, we question the utility and conparability of the
A rtouch and Antenna Systens commentary for the purpose of val uing Kitchen
Productions' site, since that coomentary, at |east as set forth in the
apprai sal, nerely describes each organi zation's ow rental policy and
practice and does not address the particulars that actual ly af fect
individual valuations. Furthernore, Yerke states that

none of the categories [of ownership status, |ease terns,
utilities, access, popul ation served, and traffic/corridor VWO
produced an identifiable trend in the direction of a rental
rate for the subject property. This information is included
for informational purposes and | eads to the concl usi on that
rental rates are not driven by the amount of popul ation served
or the traffic corridor it covered. The exception would be TV
or radi o broadcasters.

(Appraisal at 42.) Wat is not clear fromthe apprai sal is whether

popul ati on and travel corridors are actual |y neani ngl ess neasures in the
case of Kitchen Productions, and if so, why they were included as points of
conparison at all. Thus, we find nerit in appellant's questions regardi ng
the basis for conparing R dgecrest to various leases inthe "vicinity of

7/ \Mat precisely is enconpassed by the terns "LAB' (Appraisal at 34) and
the "LAB vicinity" is not defined in the appraisal.
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the LAB' (Appraisal at 42-44) and the reasons why a site i s deened
"simlar,” "inferior,” or "superior.”" 8 In addition, as noted above,
| ocation was anal yzed in sel ecting conparabl e | eases, but it was not a
poi nt of conparison to appellant's site.

As to appellant's argunents regarding the uses that are properly
subject to the rent schedules, it is correct that rent cannot be col | ected
for communi cation uses of Federal, state, and | ocal governnents, and
agencies and instrunentalities thereof, unless the use is for commercial
pur poses or by nunicipal utilities and cooperatives whose princi pal revenue
is custoner charges. 43 CF.R ' 2803.1-2(b)(1)(i).

Inaddition, 43 CF. R ' 2803.1-2(d) provides:

The annual rental paynent for communication uses listed in
paragraph (d)(1) of this section is based on rental paynent
schedul es. The rental schedul es apply to right-of-way hol ders
and tenants authorized to operate and nmai ntai n comuni cati on
facilities on public lands. They do not apply to hol ders who
are public tel ecommuni cation service operators providing public
television or radi o broadcast services or radi o broadcast
services granted a wai ver under ' 2803.1-2 (b)(2)(i).

(Ephasi s added. )

8/ Tables M and M| each describe five | eases for two separate groups of
t el ecommuni cati ons uses whi ch are said to be nost conparable to appellant's
site. Tables MI1 and | X depi ct how each of the 10 | eases conpares to
appel lant on 6 points. For exanpl e, conparable |ease Nbo. 1 in Table M
(FMTV Cel lular uses) is a desert site near a popul ati on of 240,000 and
60,000 VD As to popul ation and VWD, it is declared inferior to

appel lant's site. (onparable |ease Nos. 3 and 5in Table M1 (OMRY PVRS)
are located in northern Galifornia, wth respective popul ations of 140, 000
and 123,000, and WD of 171,000 and 50,000. These sites are deened
inferior to appellant's site wth regard to those criteria, despite
apparently significant differences in popul ation and vehicul ar traffic

whi ch woul d suggest higher |and values. h the other hand, No. 4 in Table
M| is adesert site wth a1 mle access, a nomnal popul ati on and 50, 000
WD, but is saidto be simlar wth respect to access, superior as to
popul ation, and inferior as to VWD The access of conparabl e | ease No. 5
inTable M1, is 4 mles anay fromthe site, but it is deened superior to
appel lant' s access, which is a dirt road with paved access 4 nmles away,
but adj acent access and access of 1 mle and 1.25 mles is declared simlar
to appel lant's access. Wthout nore detail and expl anation than was
provided in the appraisal, onthis record we are unabl e to reconcil e the
various premses upon which it proceeds.
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Mbre specifically, anong other things, the rent schedul es apply to
the fol | ow ng:

(ii) AMand FMradi o broadcasts for general public
reception, excluding | ow power FMradio, translators, boosters
or mcrowave rel ays serving broadcast translators, and
communi cation equi pnent directly related to the operation,
nai ntenance, or nonitoring of the use, 43 CF. R ' 2803. 1-

2(d) (1) (ii);

(v) QWS and facility rmanagers providing nobil e
communi cation service to ind vidual custoners, i1ncludi ng "two-
way voi ce and pagi hg servi ces such as conmunity repeaters,
trunked radi o (specialized nobile radio), two-way radio
di spatch, public swtched network (tel ephone/ data) interconnect
service, mcrowave communi cations |ink equi pnent, 43 CF.R '
2803. 1-2(d) (1) (Vv);"

(vi) Private nobile radio systens "used for a singl e
entity nobile internal conmuni cations” and conmuni cation
equipnent directly related to the operation, naintenance, or
nonitoring of the use, which is not sold to other users, and
includes private | ocal radio dispatch, private paging services,
and anci |l ary mcrowave communi cation equi pnent, 43 CF. R '
2803. 1-2(d) (1) (vi);

(vii) Cellular tel ephone consisting of "cell sites
containing transmtting and receiving antennas, cellular base
station radi o, tel ephone equi pnent, and often ncrowave
communi cations |ink equi pnent, communi cation equi pnent directly
related to the nai ntenance and nonitoring of the use, 43 CF. R
' 2803.1-2(d) (1) (vii);

(viii) Mecrowave used for "long-line intrastate and
interstate public tel ephone, television, infornation, and data
transmssions,” and comuni cation equi pnent directly related to
the operation, nai netenance, or nonitoring of the use, 43
CFR ' 2803.1-2(d)(2)(viii).

43 CF.R ' 2803.1-2(d)(1) (enphasis added). Sone of appellant's argunents
thus are wel | -founded in the regul ati ons.

Mbreover, appellant is correct that there is a distinction between

tenants and custoners. A "tenant” is "an occupant who rents space in a
facility and operates communi cation equi pnent in the facility to resell the
communi cation service to others for a profit.” 43 CF. R ' 2800.0-5(bb).
It does not include PS\R or any use described as other com nunication uses
in43CFR ' 2803.1-2(d)(1)(ix). Incontrast, a "custoner” is a "person
paying the facility ower or tenant for communication services, and i s not
resel Iing communi cation services to others,” and it includes "[p]ersons or
entities benefiting [sic] fromprivate or internal communi cation uses
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located ina QRS facility.” 43 CF R ' 2800.0-5(cc). Appellant's
allegations regarding the nature of the uses at its site, if true,
therefore nay affect the rental cal culation or apprai sal anal ysis and
under | yi ng assunptions. Because the apprai sal did not provide the
particul ars of the infornati on obtai ned fromothers, including BLM or the
nature of the effort made to confirmit, we are unabl e to ascertai n whet her
each use was properly designated as custoner or tenant. S mlarly, because
the appraisal did not state the classification of each communi cation use at
appel lant' s site, we cannot determ ne whet her any such classificati on was
correct, whether it accords wth BLMs infornation, or whether it was
properly treated in identifying and sel ecti ng conparabl e sites.

The final natter to be addressed is appel l ant' s assertions of
hardshi p. Uhder the regul ations the authorized officer may reduce or wai ve
the rental paynent in two instances that are or may be rel evant here: when
the right-of-way hol der provides a val uabl e benefit to the public or to the
prograns of the Secretary free of charge or at a reduced rate, and when the
rental wll cause undue hardshi p and the authorized officer deternnes,
wth the SSate Drector's concurrence, that it isinthe public interest to
reduce or waive said rental. 43 CF R ' 2803.1-2(b)(2). Furthernore, the
aut hori zed of ficer nay use other nethods to set rental paynents for
communi cations sites when a holder is eligible for waiver or reduction or
Wl suffer undue hardship as specified in 43 CF R ' 2803.1-2(b)(2). 43
CFR " 2803.1-3(d)(7) (i), (ii). Appellant did not request a waiver,
reduction, or different nethod of establishing annual rental before filing
this appeal, but we note that Kitchen Productions has nade a prinma facie
show ng of hardship before this Board. 9/

To sunmarize, we have before us an apprai sal which | acks a personal
inspection or verification of the facts of appellant's occupancy, |acks the
requisite detail regarding the | eases sel ected as nost conparabl e, and
rai ses basic factual questions that are unanswerable on this record. Ve
find that appel |l ant has established error in the appraisal by a
preponderance of the evidence. See Hic C Girlson, 141 IBLA 127, 139
(1997) (decision set aside where BLMwas unfamliar wth, and failed to
consider, relevant facts). n remand, BLMshall conduct a new appraisal in
accordance wth this opinion and shal |l render a new deci si on which shall be
subj ect to appeal to this Board.

9/ W also note that, because a waiver or reduction of rent is always a
possi bility, assuming appropriate circunstances, we question the

apprai sal's assunptions that there are no special rates or exenptions from
rent for tel econmuni cation users, excepting amateur radi o operators, and
that all users pay the rental rate dictated by the narket. (Appraisal at
ii, 2) S9ncethisis not always the case wth respect to Federal rights-
of -way, we nust al so question the narket effect of such differences and,
consequent |y, the assertion that appellant's site is sufficiently simlar
to private sector sites to fairly permt conparison and apprai sal .
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis vacated and renanded for reappraisal .

T Britt Price
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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